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THE CORPORATE OPPORTUNITY DOCTRINE:
WHAT EMPLOYERS SHOULD KNOW"

Corporations must rely on their employees to solicit, create, and develop
the business opportunities they need to survive. To prevent employees from
succumbing to the temptation to take personal advantage of such opportunities,
corporations often have them sign noncompetition and nondisclosure agreements.
In the absence of such agreements, or in situations where they do not address the
conduct at issue, there may be an additional source of protection for the
corporation—the corporate opportunity doctrine. The doctrine stems from the
common law duty of undivided loyalty that certain high-level employees owe their
corporate employers because of their status as fiduciaries. It can protect
corporate interests left unguarded by noncompetition and nondisclosure
agreements. Nevertheless, it frequently is overlooked. This article provides a
general overview of the corporate opportunity doctrine and identifies several
basic steps employers may take to strengthen their rights under the doctrine.

Every day high-level employees of corporations across the country are exposed to a
variety of business opportunities—new products, potential acquisitions, proposed joint ventures,
financial investments, novel marketing schemes, design innovations. Many of these
opportunities may be attractive not only to the corporate interests of the employer, but also to the
personal interests of the employee. What prevents employees from pursuing such opportunities
themselves rather than turning them over to the corporation for consideration? For example, if
the vice president of product development of a computer software company develops a new
program with company resources, what prevents her from resigning and selling the program to
the highest bidder? If an attorney in a professional services corporation is asked to represent an
individual with a potentially lucrative personal injury claim, what prevents the attorney from
leaving the corporation, prosecuting the lawsuit on his own, and retaining all profits himself? In
many instances, the answer may be the corporate opportunity doctrine. Stated broadly, the
doctrine prohibits directors and certain high-ranking employees of corporations from taking
personal advantage of business opportunities that rightfully belong to the corporation.’

The corporate opportunity doctrine can guard employer interests that are left unprotected
under the typical employment contract. In many employment contracts, there are only two
restrictions on a departing employee’s post-employment activities. First, the former employee is
not permitted to disclose the employer’s trade secrets or other confidential information. Second,
the former employee is not permitted to create or become employed by a business that directly
competes with his or her former employer. The prohibition against competition is typically
restricted to a particular time period (often two years) and a specific geographic region.

Nondisclosure and noncompetition agreements address a relatively narrow range of
conduct. Direct competition and the disclosure of confidential information are by no means the
only ways departing employees may harm their former employers. Departing employees often
personally capitalize on business opportunities discovered through the performance of their
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