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Safety. It is in the forefront of many an employer’s mind when addressing
difficult disability discrimination issues. Employers have an obligation to
accommodate the known limitations of an individual with a disability. This may
mean reinstating an employee to her former position despite some concern
whether, given the employee’s disability and attendant treatment and limitations,
she can continue to safely perform the essential functions of the job. Employers
have an equally important obligation to maintain a safe work environment for all
their people. These two principles may at times appear to be at loggerheads.
This article discusses the legal standards which establish the appropriate balance
between them.

THE ISSUE

On January 7, 1997, the Equal Employment Opportunity Commission (“EEOC”) won its
largest jury verdict ever in a case under Title I of the Americans With Disabilities Act (“ADA”).
A Detroit, Michigan jury awarded $5.5 million to Thomas Lewis, an individual with epilepsy,
after his employer, Complete Auto Transit, removed him from his truck driving position and
rejected his request for transfer to an available position involving loading automobiles onto
railroad cars. Mr. Lewis made the request after suffering a seizure at home. The jury rejected
the employer’s argument that Mr. Lewis was not qualified for the open position because he posed
a direct threat to the safety of his co-workers. The company’s attorney advised the Wall Street
Journal that Complete Auto Transit planned to appeal, adding that the company had “a duty to
provide a safe workplace for all its employees.””

The disability issue faced by Complete Auto Transit is not unique. Every day businesses
large and small, public and private, face similar questions. Should a butcher who has epilepsy
and suffers a seizure while operating heavy machinery be permitted to return to work? Should a
food server diagnosed HIV positive be permitted to resume all of his duties, including preparing
food for customers with, among other things, sharp knives? Should a firefighter infected with
the Hepatitis B virus be permitted to continue to perform mouth-to-mouth resuscitation?

Like Complete Auto Transit, many, if not most, business people (and lawyers) answer
these questions with a resounding “No.” Relying on compelling common sense notions of
safety, they reason that the safety of the broader workforce and the- public should not be
jeopardized by a known, readily avoidable risk. As Complete Auto Transit’s counsel suggested,
the individual right of a single worker to specific, gainful employment should not be given
greater weight than the collective right of the workers’ colleagues to a safe workplace or of the
general public to the safe delivery of products and services. Indeed, to many people the question
is so clear cut that it is not a matter of what an employer “should” do, but rather what an
employer “must” do. After all, isn’t an employer acting negligently, even recklessly, if it allows
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