IS DISABILITY-RELATED ABSENTEEISM
A LAWFUL BASIS FOR DISCHARGE
UNDER THE ADA?

WINTERBAUER & DIAMOND P.L.L.C.

ATTORNEYSATLAW
A PREMIER PROVIDER OF EMPLOYMENT AND LABOR LITIGATION AND COUNSELING SERVICES

1200 FIFTH AVENUE, SUITE 1910
SEATTLE, WASHINGTON 98101
TELEPHONE: (206) 676-8440 FACSIMILE: (206) 676-8441 E-MAIL: mail@winterbauer.com



IS DISABILITY-RELATED ABSENTEEISM A LAWFUL
BASIS FOR DISCHARGE UNDER THE ADA?*

Employers often are pulled in opposite directions by the different demands of
their businesses and employment and labor law. This is particularly true in the
context of the disability discrimination laws. For example, while unpaid leave is
perhaps the most readily available and least costly form of reasonable
accommodation, regular, predictable attendance of employees is perhaps the most
Sfundamental requirement of any successful business. Many employers view the
two concepts—reasonable accommodation and regular attendance—as mutually
exclusive. They sacrifice one for the other (typically attendance for
accommodation) and end up with either a lawsuit or an inefficient business. It
does not have to be this way. This article highlights a line of authority which,
under certain circumstances, allows employers to discharge or discipline
employees for excessive absences directly attributable to their disabilities. It
analyzes how under some circumstances the employer may demand regular
attendance while at the same time satisfy its accommodation obligation.

After 18 consecutive years of employment, Patricia A. Lindgren was fired from her
secretarial position because of excessive absenteeism caused by her rheumatoid arthritis. Her
discharge letter read in part:

Pat, in my judgment, you are no longer able to perform the normal duties of your
secretarial position, and, therefore, the Company considers you to be disabled. Of
course, the disability to which I refer is the direct result of the rheumatoid
arthritis.... It was difficult to have to make the decision that your arthritis is now
preventing you from being able to perform your job responsibilities.'

And it will be even more difficult to defend against her claim of disability discrimination.
After all, this letter is smoking-gun evidence of an unlawful discharge based squarely on the
employee's disability. Right?

Not necessarily. Under some circumstances, the Americans with Disabilitiés Act (ADA)
and the Federal Rehabilitation Act of 1973, as well as many of their state counterparts, permit the
discharge of an employee with a disability for excessive absenteeism that is directly related to the
disability. The rationale is that the continued absences render the employee unqualified for the
position. This somewhat counterintuitive and frequently overlooked line of authority is
becoming increasingly significant as more and more employers face the confounding problem of
managing employees with recurring disabilities.
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