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WHEN THINGS AREN’T WHAT THEY SEEM:
LABOR ISSUES IN THE NONUNION WORKPLACE"

Unions, strikes, picketing, collective bargaining, boycotts. These are the images
that typically come to mind when the words “labor law” are uttered. Certainly
not unrepresented employees in the private sector. Yet labor law is not
necessarily limited to the union context. Many of the protections and rights
afforded union-represented employees extend to unrepresented employees as well.
This is a surprise to many, if it not most, employers which have unrepresented
workforces, and it can lead to some unanticipated legal challenges. This article
examines three specific situations where employers may face federal labor law
claims despite the absence of union-represented employees.

Uncertainty is the hallmark of the laws governing employer-employee relations. That is
why we all should be thankful that there are at least some easy calls. For example, we all can
agree that a nonunion business may refuse to hire a paid union organizer who applies for a
position with the stated intention of organizing the work force. We all can agree that if two
workers in a nonunion workplace storm out of work one day in protest over the temperature in
their work area, and they do so without notice or discussion and in violation of a stated rule
prohibiting such conduct, they may be fired. We all can agree that nonunion employers may
establish work-related committees of management and staff to discuss and improve certain work
conditions. And we all can agree that nonunion employers generally need not worry about
traditional labor law.

Or can we? Unbeknownst to many employers and some counsel, federal labor law,
particularly the National Labor Relations Act (NLRA), may apply in the nonunion context and
have some unanticipated consequences. Under the NLRA, the paid union organizer may have
been unlawfully discriminated against, the two workers who left work without notice may have
engaged in protected “concerted” activity and be entitled to reinstatement, and the work
committee may be an unlawful employer-dominated labor union. Welcome to the twilight zone
of employment and labor law, where traditional labor law applies in the nonunion setting, where
apparently unobjectionable employment actions are subject to legal challenge—where things
sometimes are not what they seem.

This article examines three specific situations in which nonunion employers must bear in
mind traditional labor law principles:

e When a paid union organizer seeks employment with a nonunion employer with the
intention of organizing its employees.

e When employees are disciplined for working collectively to address a job-related
concern.

e And when an employer wishes to increase employee involvement in the workplace by
implementing an employee participation program.
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