REDUCTIONS IN FORCE: REDUCING STAFF WITHOUT
INCREASING LITIGATION"

This article examines the potential legal implications of reductions in force. It
identifies several practical considerations which, if ignored, may lead to
successful legal challenges, highlights the major laws—employment, labor,
benefits, torts, contract and other—that come into play and provides employers
and their counsel with a checklist of specific considerations for lawfully reducing

staff.
INTRODUCTION

Periodic reductions in force (RIFs) are a fact of corporate life. Between 1993 and 1995,
for example, approximately 3.7 million workers were “displaced” or “down-sized.”’ This is so
even in the context of a thriving economy. For example, the Department of Labor’s Bureau of
Labor Statistics reports that in the third quarter of 1999, amid a robust United States economy,
there were 1099 mass lay-offs across the country involving nearly 250,000 workers.> The first
quarter of 2000 was no different: approximately 1,268 mass lay-offs resulting in the loss of
232,874 jobs.> These RIFs frequently are intended to reduce operating costs by decreasing
overhead or eliminating duplicative roles or functions. But they also are fertile ground for
employment-related claims. If not managed properly, RIFs may magnify the very cost concerns
they are intended to ameliorate. The employer spends on attorneys’ fees (and perhaps
settlements or judgments) the money it hoped to save on employee benefits and salaries. In
1997, for example, First Union Corporation agreed to pay $58.5 million to settle age
discrimination claims brought by workers who lost jobs as a result of two mergers and
Continental Airlines agreed to pay $6 million to settle age discrimination claims brought by
workers who were discharged when the company closed a regional services division.*

The potential claims that may arise in the context of a RIF are many. They extend well
beyond a legal challenge to the actual discharge decisions. Examples include claims for
discrimination, breach of contract, violation of the Employee Retirement and Security Act of
1974 (ERISA), violation of state wage statutes, and failure to provide proper notice under the
Worker Adjustment And Retraining Notification Act (WARN). Further, claims may be brought
by retained employees and affected unions, not merely the employees who lose their jobs. For
example, a union may claim the employer failed to bargain over the decision to implement the
RIF or its “effects.” And retained employees often experience extreme stress and anxiety during
a RIF, which may lead to litigation regarding disability discrimination or the administration of
leave under the federal Family and Medical Leave Act. There are many potential missteps.

But the picture is not as bleak as these possibilities suggest. The legal landscape, though
complex, can by successfully navigated. It requires methodical planning, a familiarity with

*© 2000 by Winterbauer & Diamond P.L.L.C. This article, authored by Steven H. Winterbauer, may not be
reprinted or copied without the express permission of Winterbauer & Diamond P.L.L.C. If you would like to copy
or reprint this article, please call us at (206) 676-8440.






